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THE INSURANCE LAW JOURNAL 


*% FIRE AND CASUALTY * 


Incendiarism of One Insured.—When one of several joint 
tenants, named as insureds in a fire policy, intentionally 
sets a fire, the innocent insureds are not bound by his viola- 
tion of the policy simply because they did not insure their 
interests separately (Hoyt et al. v. New Hampshire Fire Ins. 
Co., N. H. Supreme Ct., J 300,821). 


Lien on Insured Property.—A conditional sales contract which 
purported to sell property which the seller did not own 
and had never possessed was invalid and did not constitute 
such an incumbrance on the property as would cause a for- 
feiture of the insurance on the property (Ellrod v. Merchants 
Fire Ins. Co. of Denver, Colo., Mil. App. Ct., J 300,822). 


Charitable Institution —The fact that a hospital carries liability 
insurance is immaterial in determining whether it is a chari- 
table institution and, therefore, immune from liability for 
the negligence of its servants (Schau v. Morgan et al., Evan- 
gelical Deaconess Society of Wis., Appellant, Wis. Supreme 
Ct., J 300,819). 


Defense of Action.—Since the injuries sustained did not occur 
during the progress of the insured contractors’ work and 
was, therefore, not covered by the policy, the insurer was 
not obligated to defend the action brought against the con- 
tractors (Smith v. U. S. Fidelity & Guaranty Co., Neb. Su- 
preme Ct., J 300,818). 


Disagreement of Jurors.—In a suit upon fire insurance policies, 
claimed to have been cancelled by the insurers, the court’s 
instructions that the same ten jurors must agree on all ques- 
tions caused two jurors to change their minds in order to 
reach verdicts against the insurers and were, therefore, error 
(Perkie et al. v. Carolina Ins. Co. et al., Mercury Ins. Co. et al., 
Appellants, Wis. Supreme Ct., J 300,820). 


% NEGLIGENCE »* 
(Other than Automobile) 


Loaded Gun Discharged—Hunter Injured—In a petition to 
recover for injuries sustained when a loaded gun was dis- 
charged by a fellow hunter, it was sufficient to set out facts 
from which inferences of negligence in the handling of fire- 
arms might be drawn (Huber, etc. v. Collins, Ohio Ct. of App., 
1 403,602). 


Amusement Devices.—It was not error for the trial court to 
give an instruction on assumption of risk in an action by 
the infant plaintiff to recover damages for injuries alleged 
to have been sustained while riding on defendants’ amuse- 
ment device known as a “Loop-O-Plane” (Macabee, etc. et al. v. 
Miller, t.a. Richard Miller Amusement Devices, et al., Miller 
et al., Appellants, Ill. App. Ct., § 403,594). 


Stores and Shops.—In an action to recover for injuries sustained 
by a customer when storekeeper’s employee dropped a 
heavy package on his back, it was error for the trial court 
to admit evidence of two previous accidents and of a criminal 
prosecution (Marrah v. J & R Motor Supply Co., St. Louis 
Ct. of App., Mo., § 403,600). Escalator Accident.—In actions 
by a child and his mother to recover for injuries sustained 
by each while riding on an escalator, and the father for loss 
of services, the court permitted recovery by the child and 
father, but declared that the contributory negligence of the 
mother barred recovery by herself and her husband (Abrava- 
nel, etc., et al. v. Ohrbach’s, Inc., N. Y. Supreme Ct., App. 
Div., 403,595). Unmarked Basement Stairway.—A cus- 
tomer in a retail store stated a good cause of action against 
the proprietor when she alleged that she went through an 
unmarked door expecting to enter the ladies’ rest room, but 
instead fell down an unlighted basement stairway (Mont- 
gomery v. Allis-Chalmers Manufacturing Co., Tex. Ct. of Civ. 
App., § 403,590). Tavern Customer Injured.—Plaintiff cus- 
tomer did not state a good cause of action against a tavern 
keeper in his suit for hand injuries sustained when he 
touched an electric fan located on a shelf over seven feet 
high, since the facts as alleged show that he was a tres- 
passer as a matter of law (Ryan v. O’Hara, Wis. Supreme 
Ct., § 403,608). 
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Gas Company’s Liability—Allegations that a gas company 
“knew or should have known” that a hotel owner used 
faulty and unlawful piping connections were not sufficient 
to state a cause of action against the gas company by a 
hotel guest who sustained burns; actual knowledge of such 
use should have been alleged, since constructive knowledge 
can be imputed as a matter of law only when the compan 
maintains its own piping connections (Miller v. (Johnson) 
The Gas Service Co., Kan, Supreme Ct., { 403,603). 


Carriers—Pedestrian Crossing in Middle of Block.—A woman 
who was crossing the street in the middle of the block, and 
who stepped off a loading platform directly in front of an 
oncoming street car, could not recover from the street car 
company when she was struck and injured (Roberts v. 
Capital Transit Co., U. S. Ct. of App., D. C., 1 403,605). Fall 
from Refrigerator Car.—A fruit inspector, employee of a 
consignee, who was injured in a fall trom a refrigerator car 
door, could not recover from the railroad, since only he had 
authority to unseal the door and the opportunity to discover 
a protruding latch in the floor (Ward v. Kurn et al., St. 
Louis Ct. of App., Mo., $403,599). Railroad’s Liability— 
Evidence of pedestrian’s caution in crossing tracks was 
properly submitted to the jury in an action to recover for 
injuries received when she was hit by defendant's train in 
Georgia (Callaway, Trustee of the Central of Georgia Ry. Co. 
v. Moseley, U. S. C. C. A., 5th C., J 403,601). 


Hotel Guest Injured on Shuffle Board.—A hotel guest, who 
was using a shuffle board, located on the grounds, as a 
sidewalk in order to avoid a puddle of water on the grass, 
could not recover from the owner or lessor under the safe- 
place statute; the structure was built of smooth cement for 
use as a game, and not as a sidewalk (Kuhlman v. Vander- 
cook et al., Wis. Supreme Ct., J 403,606). 


Landlord and Tenant—Child Injured Roller Skating. —Where 
child fell on landlord’s sidewalk while skating, it was error 
to dismiss the complaint since the question of negligence in 
maintaining a cracked sidewalk was for the jury (Gruber 
etc. et al. v. Eromaz Realty Corp., N. Y. Supreme Ct., App. 
Div., 7 403,596). Icy Steps—Sudden Change in Weather— 
The landlord was not negligent as a matter of law when a 
sudden change in the weather produced ice on the steps of 
his apartment house and his janitor knew of this condition 
only fifteen minutes before plaintiff tenant was injured and 
was in the act of preparing ashes to remedy the condition 
(C. W. Simpson Co., Inc. v. Laue, U. S. Ct. of App., D.C., 
{ 403,604). 


Malpractice.—It was error to dismiss a complaint against a 
entist for malpractice in the extraction of a tooth under 
an anesthetic (Loudon et al. v. Ellen, N. Y. Supreme Ct., 
App. Div., 1403,597). Nasal Hemorrhage—Death of Pa- 
tient.—In an action against a physician for malpractice in 
the treatment of a nasal hemorrhage, there was sufficient 
evidence that profuse bleeding was the cause of death to 
submit case to the jury (Contreras, etc., et al. v. Gummig, 


Calif. Dist. Ct. of App., J 403,593). 


Defective Electric Washing Machine.—An electric corporation 
was liable, under the safe-place statute, for injuries to a 
tenant in a building where it had installed a meter washing 
machine, but the landlord was not answerable, since the 
machine was not a fixture and since he had no title or interest 
in the machine or its profits (Gokey et al. v. Electric House- 
hold Utilities Corporation et al., Wis. Supreme Ct., 403,607). 


Municipality’s Liability —Pedestrian recovered for injuries sus- 
tained when she fell on alleged defective sidewalk in defend- 
ant city (Leach v. Town of Eastchester, N. Y. Supreme Ct, 
App. Div., { 403,598). Broken Sidewalk.—It was not neces- 
sary for a pedestrian, in an action against the city, to produce 
an eye witness to her fall on defective sidewalk when 
evidence conclusively established that there was a hole im 
the sidewalk large enough for a man to put his foot in; that 
she fell at the very spot where the hole was located; an 
that her foot was caught, as if in a trap, throwing Oe to 
the ground (Lorraine v. City of Los Angeles, Calif. Dist. Ct. 


of App., $403,591). Boy Drowns—Fall Off Groin.—There 
was no recovery against the city in an action for the deat 
of a boy, who fell into the ocean and was drowned while 
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playing on a groin extending out from the beach into the 
ocean, on the “attractive nuisance” theory, where there were 
no allegations that the groin was erected for recreational 
purposes or that the danger was concealed (Belt et al. v. 
City of Los Angeles, Calif. Dist. Ct. of App., 7 403,592). 


% LIFE * 


Disability from Insanity.—The provision that a policy did not 
cover disability sustained while suffering from insanity was 
ambiguous and the ruling that it was repugnant to the clause 
granting benefits for disability resulting from disease which 
confined the insured continuously within doors and that 
insanity was not an excepted risk was not contrary to prior 
decisions of the Supreme Court (State of Mo., ex rel. Mutual 
Benefit Health & Accident Assn. v. Shain et al., Mo. Supreme 
Ct., § 502,992). 


Extended Insurance—Computation of Net Reserve.—In ap- 
proving the insurer’s computation of the net reserve available 
for extended insurance, the court held that plaintiff's com- 
putation was based on inconsistent theories, that the insurer 
did not charge the insured with excessive advance interest 
on his indebtedness and that the lapse of the policy was 
properly figured from the date stated therein rather than from 
the date of delivery ior v. National Fidelity Life Ins. 
Co., Mo. Supreme Ct., 502,997). 


Grace Period.—A policy provision for a four weeks’ grace 
period for the payment of premiums was void because it 
contravened the statute providing for a grace period of one 
month, construed as meaning a calendar month (Gardner 
et al. v. Universal Life & Accident Ins. Co., Tex. Ct. of Civ. 
App., § 502,991). 


Non-Disclosure of Hospitalization.—In an action upon a policy 
of insurance requiring endorsement thereon of hospitaliza- 
tion by the insured within two years prior to issuance of 
the for Foy failure of such endorsement requires the claimant 
to show that such hospitalization was not for a serious phys- 
ical condition (Winter v. Metropolitan Life Ins. Co., N. J. 
Supreme Ct., J 502,989). 


Accidental Death—Altercation with Fellow Worker.—Plaintiff 
beneficiary recovered under the double indemnity provision 
of a policy of life insurance issued by defendant upon the 
life of her husband, who, while the aggressor, came to his 
death as the result of injuries received in the course of an 
altercation with a fellow worker on a W.P.A. project 
(Camp v. The John Hancock Mutual Life Ins. Co. of Boston, 
Mass., St. Louis Ct. of App., Mo., J 502,988). 


Relief from Continuation of Payments.—When an insurer seeks 
relief from continuation of disability benefits theretofore 
paid under policies, the burden is upon the insurer to estab- 
lish that the condition of the insured is such that he no longer 
comes within the purview of the policy (The Mutual Life Ins. 
Co. of N. Y. v. Ewing, Fla. Supreme Ct., § 502,994) 

Statement of Claim.—Plaintiff whose complaint set forth a con- 
clusion as to the cause of the death of the insured, but no 
definite fact upon which the conclusion could be based, was 
ordered to file a more definite statement of claim settin 
forth the specific injury resulting from the fall which result 
in the insured’s death (Carcelli v. The Order of United Com- 
mercial Travelers of America, U. S. Dist. Ct., W. D., Pa., 
4 502,993). 

Reinstatement of Certificate—Under by-laws of association, 
court was constrained to disregard the lapse and date of 
reinstatement of certificate and consider same as being 
continuously in force from the date of its issuance, and 
insured, having died more than five years after the date of 
the certificate, was clearly within by-law provision requiring 
payment of the full face amount even though insured died 
from heart disease (Thomas, Admr. v. Standard Life Ins. Co., 
St. Louis Ct. of App., Mo., $502,990). 

Trespass Against Insurance Broker.—The court was of the 
opinion that an action of trespass for the tortious conversion 
of insurance premiums would lie against an insurance broker 
to whom policies were intrusted for the purpose of delivery 
and collection of premiums (Pearl Assurance Co., Ltd. v. 
National Ins. Agency, Inc., et al., Pa. Superior Ct., J 502,998). 


% AUTOMOBILE x 


Insurers’ Liability—Notice—Insurer garnishee was dismissed 


from an action to recover for the death of plaintiff’s husband 
caused by an automobile collision with defendant’s truck, be- 
cause by the terms of the policy the insured was required to 
give notice to the insurer of any accident, claim or suit and no 
notice was given until the day of trial (Whitby et al. v. 
Serafini Construction Co., U. S. Dist. Ct., E. D., Pa., J 706,682). 
Cooperation of Insured.—Where plaintiff, the wife of an 
insured, was injured in an opposing traffic collision, there 
was held to be no liability on the part of the insurer for the 
insured refused to cooperate in a defense of the suit and 
attempted to refute his original statements made to the 
company (Jenkinson, Admx. v. New York Casualty Co., 
Wis. Supreme Ct., J 706,688). Right to Salvage.—Judgment 
for plaintiff for fire loss of truck was reversed where the 
jury had also awarded the damaged truck to plaintiff in 
direct contradiction to the instruction given, for the insurer 
had a right to salvage (State Farm Mutual Automobile Ins. 
Co. v. lee. Ky. Ct. of App., § 706,665). “Other Insur- 
ance”.—Defendant insurer was found to have been relieved 
of liability by reason of an “other insurance” clause in its 
policy, for there was another policy in effect at the time 
of the accident which covered the liability of plaintiff (Avery 
v. American Automobile Ins. Co., Mo. Supreme Ct., {[ 706,684). 
Joinder of Parties.—Since it could not be said that, at the 
time of the accident, defendant’s truck was being incidentally 
used in his business as a licensed private carrier, his insurer’s 
liability was merely one of an indemnitor and its joinder 
in the action against him was improper (Schoonover v. Clark 
et al., Kan. Supreme Ct., 9 706,695). Service of Process.— 
A judgment rendered in favor of plaintiff, who was injured 
in a collision with a truck covered by defendant insurer 
which occurred in Kansas, was affirmed on appeal, for 
Kansas law permitted a direct action against the insurer, 
and the Oklahoma legislature, in enacting the statute per- 
mitting service on the Commissioner of Insurance for foreign 
domesticated corporations, clearly intended to include such 
claims (The Aetna Casualty & Surety Co., Hartford, Conn. v. 
Gentry, Okla. Supreme Ct., {| 706,685). 


Municipality’s Liability—Judgment for defendant on nonsuit 


affirmed where plaintiff sustained injuries when he ran his 
car off the end of the street, as city had no notice, actual 
or constructive, of any dangerous condition (Wickam v. City 


of Upper Arlington, Ohio, Ohio Ct. of App., 706,666). 


Scope of Employment.—Where an employee was driving to 


the home office to report on his work, defendant employer’s 
contention that he was not acting within the scope of his 
employment when plaintiff sustained injuries in a collision 
with the employee’s car, was without merit for the question 
had been properly submitted to the jury (Corder v. Morgan 
Roofing Co. et al., Mo. Supreme Ct., 4 706,683). Personal 
Mission.—Judgment for plaintiff, injured in a collision 
with truck of defendant, was reversed when undisputed 
evidence showed that the driver was acting outside the 
scope of his employment and was on a personal mission 
(Pyle v. Phillips, Tex. Ct. of Civ. App., 706,679). 


Manufacturer’s and Dealer’s Liability—The manufacturer of 


an automobile is liable to the ultimate purchaser for injuries 
due to defects caused by negligence in its manufacture and 
the dealer is liable to the purchaser for injury resulting from 
a breach of his duty to inspect, but the rule of res ipsa 
loquitur is not applicable to their liability (Gibbs v. General 
Metere Corp. et al., Mo. Supreme Ct., J 706,696). 


Falsification of Age in Application for License—Where the 


negligence of the defendant’s driver was the proximate cause 
of the collision with plaintiff's car, the fact that plaintiff's 
minor driver had falsified her age on her application for 
a driver’s license in Georgia was no bar to the recovery 
(Reeve Brothers v. Guest, U. S. C. C. A., 5th C., J 706,675). 


Settlement with One Tortfeasor—Where plaintiff had settled 


her claim for injuries against Clark, who collided with the 
rear end of defendant’s cab, she could not then proceed against 
the cab company for the same injuries (Gormley v. Peoples 
Cab, Inc., Neb. Supreme Ct., | 706,698). 
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AUTOMOBILE—Continued 


Pedestrians Injured.—judgment for plaintiff-pedestrian, who 
was knocked down and run over while crossing an inter- 
section, was reversed and a new trial ordered, because the 
finding that he was free of all negligence was not supported 
by the evidence (Mahoney v. Thill et al., Wis. Supreme Ct., 
{ 706,691). Contributory Negligence of Child—A new trial 
was ordered where the trial court had directed a verdict 
for defendant on the ground that plaintiff's deceased, his 
six year old son, had not been shown to have used due 
care in crossing the street when he was struck and killed 
by defendant’s automobile, for a child under seven is in- 
capable of being guilty of contributory negligence (Lager- 
strom, Admr. v. Jago et al., Ill. App. Ct., J 706,681). 


Guests or Occupants.—The negligence of the driver of the auto- 
mobile in which plaintiff was a guest was the proximate 
cause of the injuries which he sustained as a result of the 
automobile’s speeding over the terminus of a dead end street, 
rather than the failure of the city to mark and barricade the 
street (City of Miami v. Saunders, Fla. Supreme Ct., J 706,674). 
Passenger’s Contributory Negligence.—Defendant, the driver 
of a car in which plaintiff was riding as a passenger at the 
time it was struck by a locomotive, claimed that plaintiff 
was not entitled to recover for injuries sustained because 
he was riding in the front seat and had the same opportunity 
to see and discover danger as defendant had, but the court 
held contrary to this contention (Hohimer v. Fricke, Ill. App. 
Ct., § 706,673). Attempt to Pass Bicycle—Judgment for 
defendant was affirmed where a guest, seeking to recover for 
injuries sustained when the automobile of defendant in an 
attempt to pass a swerving bicycle ran off a Georgia high- 
way, assigned errors which were found to be without merit 
(King v. Leach, U. 5. C. C. A, Sh C., 9706670). 
Approaching Vehicles Collision——A judgment was affirmed 
for injuries sustained by a guest in defendant’s car where 
the car had been senator at night down the center of a 
highway at a high rate of speed, for there was ample evi- 
dence as to negligence presented upon which the verdict 
was well founded (Hollis v. Bourne, Ky. Ct. of App., 
{ 706,671). 


Collision with Horse.—Having failed to show how defendant’s 
horse happened to be at large on the highway or that 
defendant knew or should have known it was there, plaintiff 
was denied recovery for ponpetey damage sustained when 
his automobile collided with the horse (Granger v. Tremblay, 
Vt. Supreme Ct., {| 706,694). 


Intersection Collisions.—A judgment for plaintiff for eaaten 


sustained in an intersection collision between a car driven 
by her husband and a truck of defendant was affirmed, for 
a general appeal on instructions given will not be entertained 
where the instructions have not been set out in the abstract, 
nor will the question of an excessive verdict be considered 
when the point was not raised in defendant’s motion for a new 
trial (Jelke v. Rogers, Ark. Supreme Ct., J 706,699). Snow 
Plow Emerging from Side Road.—Judgment for plaintiff, 
for injuries sustained when the driver of the speeding car 
in which she was a passenger collided with a snow plow 
which was-emerging from a side road, was affirmed (Lands- 
kron v. Hartford Accident & Indemnity Co. et al., Wis. 
Supreme Ct., 706,687). Sideswiping.—Plaintiff’s appeal 
was denied where he had sideswiped a car making a right 
hand turn onto the highway at an intersection, because, con- 
trary to his contention, it was not incredible, under defend- 
ant’s version of the accident, that plaintiff's car rolled over 
(Adams v. Schmocker et al., Calif. Dist. Ct. of App., | 706,677). 


Opposing Traffic Collisions.—The trial court erred in refusing 
to direct a verdict for the defendant where there was a 
collision between approaching automobiles at night on a 
highway in which both drivers were so seriously injured 
that there was no testimony as to what occurred and no 
witnesses to the accident, for there was no evidence as to 


the negligence of the defendant which was essential to the 
cause of action (Sturgeon, Admx. v. Quarton et al., Ill, App. 
Ct., 706,680). Curve——Judgment for defendant reversed 
and a new trial ordered where evidence should have been 
admitted as to markings on pavement witnessed two days 
after an opposing traffic collision between plaintiff's car and 
defendant’s tractor as they rounded a curve (Shennan et al. v, 
Chrispens Truck Lines, Inc., et al., Ill. App. Ct., {] 706,678). 
Sliding on Icy Street.—Judgment for plaintiff affirmed against 
defendant whose car slid on icy street and collided with plain- 
tiff’s oncoming car, even though a cab had turned left across 
his path and forced him to apply his brakes (Satterwaite 
v. Morgan, Ohio Ct. of App., 706,667). Wrong Side 
of Road.—The judgment for plaintiff was reversed where 
there was a head-on collision in a blizzard between plaintiff, 
who was on the wrong side of the road, and defendant, since 
plaintiff’s position on the road was the proximate cause of 
the collision (Konow v. Gruenwald et al., Wis. Supreme Ct, 


, 


Railroad Crossing Collisions.—Plaintiff was denied the right to 


recover for the death of two minor sons, who were killed 
in a railroad crossing collision while riding to work in the 
car of another, where there was no proof of negligence on 
the part of the railroad (Lewis v. Thompson, Trustee, Mis- 
sours Pacific R. R. Co, U. S. D. C., W. D., La., $706,668). 
Speed of Train.—Since the speed of the train was not the 
proximate cause of the railroad crossing collision, the judgment 
for deceased’s administratrix was reversed and the complaint 
against the railroad dismissed (De Wildt, Admx. v. Thompson, 

rustee of Chicago & Northwestern Ry. Co. et al., Wis. Su- 
preme Ct., 706,689). Contributory Negligence.—Plaintiff 
was refused recovery for his injuries and the death of his wife 
in a railroad crossing collision when the driver of his auto- 
mobile was negligent, for the negligence of the driver should 
be imputed to the owner (Goodpastor v. Southern Pacific Co. 
et al., Calif. Dist. Ct. of App., J 706,672). Maintenance of 
Crossing.—Where plaintiff was guilty of gross negligence 
in a railroad crossing collision, such negligence was a bar to 
any recovery by him even though defendant was guilty of 
a violation of a statutory requirement as to the maintenance 
of the crossing (Watkins v. Cincinnati, New Orleans & Tex. 
Pac. Ry. Co., Tenn. Supreme Ct., {[ 706,664). 


Rear-End Collision—Judgment for defendant was affirmed 


where he had made a sudden stop and plaintiff's car col- 
lided with the back of his truck, for there was no error in 
the oral charges given (Feinglos v. Weiner et al., Md. Ct. of 
App., J 706,697). 


Separable Cause of Action—Joint Tortfeasors.—The denial of 


the motion of the bus company and its insurer to remove the 
action to the federal court was affirmed where it was shown 
that the concurrent and independent acts of negligence 
alleged were all the direct and proximate cause of plain- 
tiff’s injuries, and that no separate and distinct cause of 
action existed against the bus company (Southeastern Grey- 
hound Lines v. Estes, Ga. Ct. of App., J 706,669). 


Wrongful Death—Statute of Limitation—Judgment for de- 


fendants affirmed and administrator of deceased not allowed 
to pursue a claim for wrongful death and pain and suffering 
where the action was not brought within the two year statute of 
limitation after date of death (Evans, Admr. v. Michelson 
et al., Wis. Supreme Ct., J 706,686). 


Payment of Witnesses.—While payment of witnesses was an 


extremely serious matter, the testimony was not shown to 
have been untrue and it was within the discretion of the 
trial court to decide whether a different verdict would have 
been arrived at which would necessitate a new trial (Crutch- 
field et al. v. Davidson Brick Co. et al., Calif. Dist. Ct. of 
App., 706,700). 


Damages.—A $15,000 judgment for injuries sustained in a rail- 


road crossing collision was held excessive where plainti 
after six months was back at his old job (Missouri Pac. K. &. 


Co., Thompson, Trustee v. Reed, Ark. Supreme Ct., 706,676). 
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